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 This matter comes before the Environmental Review Appeals Commission 

(“Commission,” “ERAC”) on a Notice of Appeal filed by Appellants Bruce Brock, Jeff 

Brock, and Rodney Brock (collectively “Appellants”) on December 23, 2020. Appellants 

challenge the November 5, 2020 Director’s Final Findings and Orders (“DFFOs”), issued 

by Appellee Laurie Stevenson, Director of Environmental Protection (“Director,” “Ohio 

EPA,” “Agency”) to Appellants. Case File Items A, J. 
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 On April 26, 2021, the Director filed a Motion to Dismiss for Lack of 

Subject Matter Jurisdiction (“Motion”). To date, Appellants have not filed a response. 

Case File Item M. 

 Based on a review of the pleadings and the relevant statutes, regulations 

and case law, the Commission issues these Findings of Fact, Conclusions of Law, and Final 

Order GRANTING the Director’s Motion and DISMISSING this appeal for lack of subject 

matter jurisdiction. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I. Procedural and Factual Background 

 The sole issue before the Commission is whether the Appellants timely 

filed their Notice of Appeal with ERAC. 

 Appellants operate a business known as Brock Automotive at 3182 W. 

State Route 37, Malta, Ohio. Case File Item J. 

 On November 5, 2020, the Director issued DFFOs to Appellants regarding 

open dumping of scrap tires and failure to comply with mosquito control requirements at 

the Brock Automotive property. The DFFOs required Appellants to conduct and maintain 

mosquito control and to ultimately remove and dispose of the scrap tires at the property. 

Case File Item M, Mussenden Aff., ¶3. 

 The Director sent separate copies of the DFFOs to each of the three 

Appellants by United States Postal Service Certified Mail. Appellant Jeff Brock received 

and signed for all three mailings on November 18, 2020. Case File Item M, Mussenden 

Aff., ¶4. 

 Appellants filed their Notice of Appeal with the Commission on December 

23, 2020. Case File Item A. 
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II. Motion to Dismiss Standard 

 Although not strictly bound by the Ohio Rules of Civil Procedure 

(“Civ.R.”), the Commission has historically applied those rules when appropriate to assist 

in resolving appeals. Meuhlfeld v. Boggs, ERAC No. 356228 (Mar. 17, 2010).  

 The Tenth District explained a motion to dismiss for lack of subject matter 

jurisdiction as follows: 

Civ.R. 12(B)(1) permits dismissal where the trial court lacks jurisdiction 
over the subject matter of the litigation. The standard of review for a 
dismissal pursuant to Civ.R. 12(B)(1) is whether any cause of action 
cognizable by the forum has been raised in the complaint. * * * A trial court 
is not confined to the allegations of the complaint when determining its 
subject matter jurisdiction under Civ.R. 12(B)(1), and it may consider 
pertinent material without converting the motion into one for summary 
judgment.  

Guillory v. Ohio Dep’t of Rehab. & Corr., 10th Dist. Franklin No. 07AP861, 07AP-928, 

2008-Ohio-2299, ¶6 (internal citations omitted). 

III. Analysis 

 The Commission’s jurisdiction is governed by Revised Code (“R.C.”) 

3745.04 and 3745.07. Relevant to this appeal, R.C. 3745.04 provides: 

(B) Any person who was a party to a proceeding before the director of 
environmental protection may participate in an appeal to the 
environmental review appeals commission for an order vacating or 
modifying the action of the director or a local board of health, or ordering 
the director or board of health to perform an act. * * * 

* * * 

(D) * * * The appeal shall be filed with the commission within thirty days 
after notice of the action. 

(Emphasis added). Thus, under R.C. 3745.04, any person who was a “party to a 

proceeding” before the Director may appeal a final action of the Director to ERAC “within 

thirty days after notice of the action.” 
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 The Tenth District Court of Appeals has held that “the statutorily 

established 30-day deadline is a mandatory condition precedent to the commission's 

authority to hear an appeal, and that noncompliance with this requirement precludes the 

commission from exercising jurisdiction.” Skye Metals Recovery, Inc. v. Nally, 10th Dist. 

Franklin No. 12AP-836, 2013-Ohio-1522, ¶6, citing Johnson v. Williams, 10th Dist. No. 

77AP-776, 1978 Ohio App. LEXIS 10126 (Feb. 16, 1978). 

 Here, Appellants had notice of the Director’s issuance of the DFFOs on 

November 18, 2020. Under R.C. 3745.04, Appellants were required to file their appeal 

with the Commission on or before December 18, 2020. Appellants did not file their Notice 

of Appeal until December 23, 2020. 

 Because Appellants failed to file their Notice of Appeal within the required 

timeframe under R.C. 3745.04, the Commission finds it lacks subject matter jurisdiction 

over this appeal. 
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FINAL ORDER 

 For the foregoing reasons, the Commission hereby GRANTS the Director’s 

Motion and DISMISSES the above-captioned appeal. 

 In accordance with Ohio Adm.Code 3746-13-01, the Commission informs 

the parties: 

Any party adversely affected by an order of the commission may appeal to 
the court of appeals of Franklin County, or, if the appeal arises from an 
alleged violation of a law or regulation, to the court of appeals of the district 
in which the violation was alleged to have occurred. The party so appealing 
shall file with the commission a notice of appeal designating the order from 
which an appeal is being taken. A copy of such notice shall also be filed by 
the appellant with the court, and a copy shall be sent by certified mail to the 
director or other statutory agency. Such notices shall be filed and mailed 
within thirty days after the date upon which appellant received notice from 
the commission of the issuance of the order. No appeal bond shall be 
required to make an appeal effective.  

Entered into the Journal of the 
Commission this _2nd_ day of June 
2021. 

The Environmental Review  
Appeals Commission 
 
 
/s/ Melissa M. Shilling* 

Melissa M. Shilling, Chair 

/s/ Michael G. Verich* 

Michael G. Verich, Vice-Chair 

/s/ Thomas W. Johnson* 

Thomas W. Johnson, Member 

* Approved during the Commission’s 6-2-21 regularly scheduled meeting 
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Copies Sent to: 
 
BRUCE BROCK [CERTIFIED MAIL] 
JEFF BROCK [CERTIFIED MAIL] 
RODNEY BROCK [CERTIFIED MAIL] 
LAURIE STEVENSON, DIRECTOR OF  [CERTIFIED MAIL] 
  ENVIRONMENTAL PROTECTION 
Jack A. Van Kley, Esq. 
Emily E. Hudson, Esq. 
Sarah Bloom Anderson, Esq. 


