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 This matter comes before the Environmental Review Appeals Commission 

(“Commission,” “ERAC”) on a Notice of Appeal filed by Appellants Michael Corwin and 

Thomas Hall on February 19, 2020. Appellants challenge the January 20, 2020 issuance 

of Permit to Install No. 86-277-PTO-001 (“PTI”) and Permit to Operate No. 86-277-PTO-

001 (“PTO”) by Appellee Dorothy Pelanda, Director of Ohio Department of Agriculture 

(“Director,” “ODA,” “Agency”) to Appellee Brown Swine Farm LLC (“Brown Swine Farm,” 
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“Farm”). Appellants filed an Amended Notice of Appeal on February 25, 2020. Case File 

Items A, C. 

 Appellant Thomas Hall filed a motion for voluntary dismissal on July 28, 

2020, which the Commission granted on July 29, 2020. Case File Items Q, R. 

 The Director filed a Motion for Summary Judgment (“Motion”) on 

November 30, 2020. Mr. Corwin filed a Response on December 19, 2020. The Director 

filed a Reply on December 30, 2020. Brown Swine Farm has not filed a response. Case 

File Items T, U, V, W. 

 Based on a review of the pleadings and the relevant statutes, regulations, 

and case law, the Commission issues these Findings of Fact, Conclusions of Law, and Final 

Order GRANTING the Director’s Motion and AFFIRMING her issuance of the PTI and 

PTO to Brown Swine Farm. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I. Issues Presented 

1. Whether the Director’s evaluation of groundwater drainage at the 
proposed CAFF site was lawful and reasonable 

2. Whether the Director was required to consider impacts of the proposed 
CAFF on area roads and neighbors 

3. Whether the Director’s evaluation of horizontal separation from wells 
was lawful and reasonable 

4. Whether the Director’s evaluation of horizontal separation from streams 
was lawful and reasonable 

5. Whether the Director’s evaluation of floodplain information was lawful 
and reasonable 

6. Whether the Director’s evaluation of the applicable pollution potential 
map was lawful and reasonable 
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II. Background 

 On August 30, 2019, Brown Swine Farm applied to ODA for a permit to 

install and a permit to operate a concentrated animal feeding facility (“CAFF”). The 

proposed CAFF would be located at 01278 County Road 16, Bryan, Ohio 43506. Case File 

Item T, Bailey Aff., ¶4; Certified Record1 (“CR”) Item 1. 

 After review, ODA issued the PTI and PTO (collectively, the “Permits”) to 

the Farm on January 20, 2020. CR Item 1. 

 On February 19, 2020, Mr. Corwin and Mr. Hall timely filed an appeal 

challenging the Director’s issuance of the Permits to the Farm. Case File Item A. 

 Then, on February 25, 2020, Appellants filed an Amended Notice of 

Appeal, stating: 

Procedural and Factual Background 

Form DLEP-3900-5 PERMIT TO INSTALL SITE MAP REQUIREMENT #5 
Page 1 of 11 North Point Engineering Brown Swine Subsurface did not list 
tiles or map of. 

Page 16 of 17 Brown Swine Farm, LLC Livestock Environmental Permitting 
Manure Management Plan (DLEP-3900-007), Part 15 Manure 
Management Plan 9hr/day for 12 days 218 loads, seems like the roads and 
neighbors are going to suffer. 

Some of the wells around are flowing spring wells Well Log and Drilling 
Report 716161 Eric Donze Flows + 4ft. 8-13-90 about ¾ mile south. 

Pages 5-6 of 9 Brown Swine Farm, LLC –Livestock environmental 
Permitting Permit to install (DLEP-3900-005),Part 4: PERMIT TO 
INSTALL #3 c, #3 f and #3 j building is located by stream drainage from 
spring fed Plover Lake and drains thru land in tile and waterway by county 
drainage map also classified as a flood plain by FM global. 

Assignments of Error 

 
1  The Director moved the Certified Record into evidence for purposes of this Motion. Case File 

Item T, Bailey Aff., ¶25. 
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Intertek PSI project No. 01252051 Boring samples for Bob Brown QUAD 
Hog Building Groundwater Level Measurements at 14 feet and 5.5 feet even 
in tiled field. 

Not asking for filed tile maps or county drainage maps. 

North Point Engineering Brown Swine Subsurface Ground Water Pollution 
Potential of Williams County shows Facility Location at spot that [is] over a 
mile from true location. 

Violations of section 6105.13 or 6105.133 of the Revised Code [and/or] 
901:10-2-02 Ohio Administrative Code 

Case File Item C. 

 On November 30, 2020, the Director moved for summary judgment. In 

her Motion, the Director argues that there is no genuine issue as to any material fact, and 

she is entitled to judgment as a matter of law on each of Mr. Corwin’s assignments of 

error. Case File Item T. 

 In her Motion, the Director grouped Mr. Corwin’s factual and legal 

contentions into seven categories: 

1. Known subsurface drains 

2. Roads and neighbors 

3. Wells 

4. Floodplain 

5. Boring samples 

6. Groundwater pollution potential map 

7. Revised Code (“R.C.”) Chapter 6105 and Ohio Administrative Code 
(“Adm.Code”) 901:10-2-02 

Case File Item T. 
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 On review of the pleadings, the Commission finds the Director’s grouping 

appropriate, with the following modifications: 

1. Adequacy of groundwater drainage (subsurface tiles and boring 
samples) 

2. Effect on roads and generalized impacts to neighbors 

3. Horizontal separation from wells 

4. Horizontal separation from streams 

5. Evaluation of floodplain map 

6. Evaluation of groundwater pollution potential map 

7. R.C. Chapter 6105 and Ohio Adm.Code 901:10-2-02 

III. Summary Judgment Standard 

 Although not strictly bound by the Ohio Rules of Civil Procedure 

(“Civ.R.”), the Commission has historically applied the civil rules when appropriate to 

assist in resolution of appeals. Meuhlfeld v. Boggs, ERAC No. 356228 (Mar. 17, 2010).  

 Civ.R. 56(C) states: 

* * * Summary judgment shall be rendered forthwith if the pleadings, 
depositions, answers to interrogatories, written admissions, affidavits, 
transcripts of evidence, and written stipulations of fact, if any, timely filed 
in the action, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to judgment as a matter of law * * * 

 Thus, under Civ.R. 56, the moving party has the burden of showing that 

there is no genuine issue as to any material fact and that the movant is entitled to 

judgment as a matter of law.  Stockdale v. Baba, 153 Ohio App.3d 712, 2003-Ohio-4366, 

795 N.E.2d 727, at ¶23.  Regarding material facts, “an adverse party may not rest upon 

the mere allegations or denials of his pleadings, but his response * * * must set forth 

specific facts showing that there is a genuine issue for trial.”  Harless v. Willis Day 

Warehousing Co., 54 Ohio St.2d 64, 65 (1978). All doubts and evidence should be 
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construed against the moving party, and “[s]ummary judgment may not be rendered 

unless it appears that reasonable minds can come to but one conclusion and that 

conclusion is adverse to the part[y] against whom [the] motion is made.”  Stockdale, 

2003-Ohio-4366, at ¶32. 

 “If the moving party has satisfied its initial burden under Civ.R. 56(C), 

then the nonmoving party has a reciprocal burden * * * to set forth specific facts showing 

that there is a genuine issue for trial. If the nonmovant does not so respond, summary 

judgment, if appropriate, shall be entered against the nonmoving party.” State v. Pryor, 

Franklin App. No. 07AP-90, 2007-Ohio-4275 (Aug. 21, 2007), citing Dresher v. Burt, 75 

Ohio St.3d 280, 293, 662 N.E.2d 264 (1996). 

IV. ERAC Standard of Review 

 Revised Code 3745.05 sets forth the standard ERAC must employ when 

reviewing a final action of the Director. The statute provides in relevant part as follows: 

If, upon completion of the hearing, the commission finds that the action 
appealed from was lawful and reasonable, it shall make a written order 
affirming the action, or if the commission finds that the action was 
unreasonable or unlawful, it shall make a written order vacating or 
modifying the action appealed from. 

R.C. 3745.05. 

  The term “unlawful” means “that which is not in accordance with law,” 

and the term “unreasonable” means “that which is not in accordance with reason, or that 

which has no factual foundation.” Citizens Committee to Preserve Lake Logan v. 

Williams, 56 Ohio App.2d 61, 70 (10th Dist. 1977). 

 The Commission must grant “due deference to the Director’s ‘reasonable 

interpretation of the legislative scheme governing his Agency.’” Sandusky Dock Corp. v. 

Jones, 106 Ohio St.3d 274 (2005), citing Northwestern Ohio Bldg. & Constr. Trades 
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Council v. Conrad, 92 Ohio St.3d 282 (2001); State ex rel. Celebrezze v. National Lime & 

Stone Co., 68 Ohio St. 3d 377 (1994); North Sanitary Landfill, Inc. v. Nichols, 14 Ohio 

App. 3d 331 (2nd Dist. 1984). Administrative agencies possess special expertise in specific 

areas and are tasked with implementing particular statutes and regulations. National 

Wildlife Federation v. Korleski, 10th Dist. Franklin Nos. 12AP-278, 12AP-279, 12AP-80, 

12AP-81, 2013-Ohio-3923, ¶56. Thus, such agencies are entitled to considerable 

deference when reviewing their interpretation of their own governing rules and 

regulations. Id.  

 Deference granted to an agency’s interpretation of its administrative 

regulations is not, however, without limits. See e.g., B.P. Exploration and Oil, Inc. v. 

Jones, ERAC Nos. 184134-36 (March 21, 2001). The Commission has consistently held 

that an agency’s interpretation of its governing statutes and regulations must not be “at 

variance with the explicit language of the [statutes or] regulations.” Id. 

 Further, the Commission’s standard of review does not permit ERAC to 

substitute its judgment for that of the Director on factual issues, and it is well-settled that 

there is a degree of deference for the agency’s determination inherent in the 

reasonableness standard. National Wildlife Federation, ¶48. “It is only where [ERAC] 

can properly find from the evidence that there is no valid factual foundation for the 

Director’s action that such action can be found to be unreasonable.” Citizens Committee 

to Preserve Lake Logan v. Williams, 56 Ohio App.2d 61, 70 (10th Dist. 1977). Accordingly, 

“the ultimate factual issue to be determined by [ERAC] upon the de novo hearing is 

whether there is a valid factual foundation for the Director’s action and not whether the 

Director’s action is the best or most appropriate action, nor whether [ERAC] would have 

taken the same action.” Id. 
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 Like the deference afforded the Director’s interpretation of administrative 

regulations, deference toward an agency’s factual determinations is not unbounded. 

Instead, the Commission engages in “a limited weighing of the evidence.” Ohio Fresh 

Eggs, LLC v. Wise, 10th Dist. Franklin No. 07AP-780, 2008-Ohio-2423, ¶32 (emphasis 

added). Specifically, “ERAC must determine whether the evidence is of such quantity and 

quality that it provides a sound support for the Director’s action.” Id. 

V. Analysis 

A. Adequacy of Groundwater Drainage (Subsurface Drain Tiles 
and Boring Samples) 

 Mr. Corwin argues that the Director’s issuance of the Permits was 

unlawful and unreasonable because the Farm failed to disclose the presence of subsurface 

drain tiles near the site of the proposed CAFF. Additionally, Mr. Corwin argues that the 

results of boring samples indicate high hydrostatic pressure. Taken together, Mr. Corwin 

contends that the CAFF’s proposed design is unable to provide adequate drainage. Thus, 

Mr. Corwin believes that the Director erred in issuing the Permits. Case File Items U, V. 

 The Director asserts that an applicant is only required to disclose known 

subsurface drains. Case File Item T; Ohio Adm.Code 901:10-2-01(C)(5)(d). 

 The Director also asserts that Ohio law contains no applicable setback 

requirements for subsurface drains.2 Thus, even if nearby subsurface drains had been 

disclosed during the application review process, the Director’s issuance of the Permits 

would have been lawful. Case File Item T; see Ohio Adm.Code 901:10-2-02. 

 
2  Manure storage ponds and manure treatment lagoons are required to maintain a minimum 

setback of 50 feet to subsurface drains. Ohio Adm.Code 901:10-2-06. Brown Swine Farm’s proposed CAFF 
does not, however, include a manure storage pond or manure treatment lagoon. Case File Item W, Bailey 
Aff., ¶9-10.  
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 More generally, fabricated structures must be designed and maintained to 

prevent discharge to ground waters or surface waters. Ohio Adm.Code 901:10-2-05. The 

appendix to this code section explains: 

To eliminate potential uplift pressures, install a drainage system entirely 
around the foundation, discharged by gravity or a sump pump. Large 
structures may require additional drains at intermediate depths. The 
director may require monitoring or sampling, or both, of subsurface 
perimeter drains around manure storage or treatment facilities at stated in 
rule 901:10-2-08 (4)(l)(iv). 

Appendix to Ohio Adm.Code 901:10-2-05; see also Case File Item W, Bailey Aff., ¶8. 

 Patrick Bailey, ODA Division of Livestock Environmental Permitting, 

Natural Resources Engineer 3, reviewed the Farm’s application and determined that its 

proposed tile and monitoring system would be adequate to address hydrostatic pressure 

on the manure storage structure. To that end, the Permits require Brown Swine Farm to 

install a perimeter tile system and perform weekly monitoring of the system. Case File 

Item T, Bailey Aff., ¶¶16-18. 

 In his Response to the Director’s Motion, Mr. Corwin failed to provide any 

evidence of the type required by Civ.R. 56 to rebut the Director’s assertion that the 

perimeter tile system and weekly monitoring will adequately address hydrostatic pressure 

on the manure storage structure at the Farm’s proposed CAFF. Further, to the extent Mr. 

Corwin alleges that the Farm will be unable to comply with the terms of the Permits, the 

Commission must presume compliance absent evidence to the contrary. Village of Albany 

v. Butler, et al., ERAC No. 16-6876 (Mar. 22, 2017). 

 Accordingly, the Commission finds the Director acted lawfully and 

reasonably as to ODA’s review of groundwater drainage. 
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B. Effect on Roads and Generalized Impacts to Neighbors 

 In his Amended Notice of Appeal, Mr. Corwin articulates his general 

concern that “roads and neighbors are going to suffer” as a result of the Director’s issuance 

of the Permits. Case File Item C. 

 The Director argues that neither the Revised Code nor Ohio 

Administrative Code require ODA to consider impacts to roads or generalized impacts to 

nearby residents. Case File Item T. 

 In his Response, Mr. Corwin fails to identify any provision of the Revised 

Code or Ohio Administrative Code that required such consideration. Rather, Mr. Corwin 

attached a letter, dated October 29, 2020, from his wife, Karlene Corwin. The letter states: 

I am a resident that lives a 1000 feet from the Brown swine farm. I am on a 
breathing machine, take heart medicine and a diabetic. 

Two weeks after he brought his swine in the smell was bad. I went outside 
and could not catch my breath. My eyes burned. My husband asked Mr. 
Brown if he could do anything. His remark was he could not treat it for 6 
months. I am an out door person when the weather is nice. I have lived in 
our residence since 1988 and have had health problems since 2009. This is 
the worst since the swine farm is here. My grandchildren can not even come 
and play outside. My Granddaughter has asthma and the smell affects her, 
too. 

Can he treat his ma[n]ure before 6 months? Also my concern is he will be 
putting the ma[n]ure in a field just 50 feet from our well. Will this be a 
problem? 

A concerned citizen, 

Karlene Corwin 

Case File Item U, p. 108. 

 On review, the Commission finds that impacts to roads and generalized 

concerns about odors are outside the scope of the Director’s evaluation under Ohio 

Adm.Code Chapter 901:10-2. Accordingly, the Commission finds the Director acted 
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lawfully and reasonably as to the Permit’s effect on roads and generalized impact to 

neighbors. 

C. Horizontal Separation from Wells 

 Here, Mr. Corwin argues that the Agency failed to adequately consider the 

location of nearby wells. In his Response, Mr. Corwin identifies a number of wells he 

alleges the Director failed to consider. The nearest of these wells, identified as well 

#974144, is approximately one-quarter mile (1,320 feet) from the proposed CAFF. Case 

File Item U, pp. 37-38. 

 The Director asserts that the setback requirement for fabricated structures 

from wells is 50 feet. Because the nearest well identified by Mr. Corwin is more than 1,000 

feet from the proposed structure, the Director argues that ODA acted lawfully and 

reasonably in issuing the Permits. Case File Item T; Ohio Adm.Code 901:10-2-02(A)(1). 

 Manure storage ponds and manure treatment lagoons must be more than 

300 feet from the nearest well. Ohio Adm.Code 901:10-2-02(A)(2). But, as noted above, 

the Farm’s proposed CAFF does not include such features. Case File Item W, Bailey Aff., 

¶9-10. 

 Similarly, fabricated structures (such as the one included in the Farm’s 

proposed CAFF) must be greater than 300 feet from public water wells and surface water 

intakes. Ohio Adm.Code 901:10-2-02(B)(1)-(2). Mr. Corwin does not, however, allege that 

any of the wells identified in his Response are public water wells or surface water intakes. 

See Case File Item U. And even if the nearest well identified by Mr. Corwin is a public 

water well, the 300-foot setback requirement is satisfied because one-quarter mile is 

greater than 300 feet. In other words, the location of the Farm’s CAFF would satisfy the 

maximum setback requirement for any type of water well (300 feet). 
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 Finally, the Commission notes that Karlene Corwin’s letter, attached to 

Mr. Corwin’s Response, contains a passing reference to “putting the ma[n]ure in a field 

just 50 feet from our well.” Setbacks for land application of manure are not set in Ohio 

Adm.Code 901:10-2-02; rather, those requirements are articulated in Ohio Adm.Code 

901:10-2-14.  

 Significantly, Karlene Corwin’s letter contains Appellant’s only mention 

in the pleadings of the setback requirements for land application of manure. Neither Mr. 

Corwin’s Amended Notice of Appeal, nor his responses to interrogatories, nor the 

remainder of his 108-page Response to the Director’s Motion makes any further mention 

of such regulation. The Commission, therefore, declines to address that specific sentence 

here. To do so would create an additional assignment of error not established in Mr. 

Corwin’s Amended Notice of Appeal. See Case File Items C, Q, S, U, V. 

 Accordingly, the Commission finds the Director acted lawfully and 

reasonably as to the Agency’s evaluation of horizontal separation from wells. 

D. Horizontal Separation from Streams 

 In his response to the Director’s interrogatories, Mr. Corwin referred to a 

“stream or Run in 12 inch or larger tile south of barn coming from Plover Lake.” Mr. 

Corwin does not specify its distance from the CAFF. Case File Item U, p. 49. 

 A fabricated structure must be at least 120 feet from a stream. Ohio 

Adm.Code 901:10-2-02(C)(1)(a). Here, the Director avers that the nearest stream is about 

one-half mile from the CAFF. Case File Item W, Bailey Aff., ¶14. 

 Because Mr. Corwin failed to provide evidence of the type required by 

Civ.R. 56 that the nearest stream is closer than 120 feet, the Commission finds the 
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Director acted lawfully and reasonably regarding her evaluation of horizontal separation 

from streams. 

E. Evaluation of Floodplain Map 

 Mr. Corwin argues that the Farm’s proposed CAFF is within the 100-year 

floodplain, as identified on a map produced by FM Global. Case File Item C. 

 The Director contends that the Federal Emergency Management Agency 

(“FEMA”) is tasked with carrying out the National Flood Insurance Program and creating 

floodplain maps under the National Flood Insurance Program Act of 1968. And because 

the proposed CAFF is not within a 100-year floodplain as identified FEMA’s floodplain 

maps, the Director asserts that ODA’s issuance of the Permits was lawful and reasonable. 

Ohio Adm.Code 901:10-2-02(G)(1); Case File Item T, Bailey Aff., ¶¶13-15. 

 “The production area of a facility shall not be located in a one hundred 

year floodplain, as those boundaries are shown on the applicable maps prepared under 

the ‘National Flood Insurance Act of 1968’ * * *.” Ohio Adm.Code 901:10-2-02(G)(1). 

 The Director is not required to consider floodplain maps other than the 

maps prepared by FEMA pursuant to the National Flood Insurance Program Act of 1968. 

Ohio Adm.Code 901:10-2-02(G)(1). Accordingly, the Commission finds the Director acted 

lawfully and reasonably in reviewing the FEMA map to determine whether the Farm 

would be located in a one-hundred-year floodplain. 

F. Evaluation of Groundwater Pollution Potential Map 

 Mr. Corwin observes that the Farm’s application incorrectly identifies the 

location of the proposed CAFF on a pollution potential map included with its application. 

Mr. Corwin asserts that when placed at its correct location on the pollution potential map, 
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the Farm would have a pollution potential of 130, compared to 115 at the incorrectly 

identified location. Case File Item C; see CR Item 1, at p.137. 

 The Director concedes that the Farm incorrectly identified the location of 

the proposed CAFF and that the pollution potential at the correct location is higher than 

the one indicated in the application. Nonetheless, the Director asserts that the issuance 

of the Permits was lawful and reasonable. Case File Item T. 

 As an initial matter, the Director contends that an applicant is not 

required to include a pollution potential map unless requested to do so by the Agency. See 

Ohio Adm.Code 901:10-2-03(B)(10). Further, the Director argues that even if ODA had 

known the correct pollution potential was 130, rather than 115, it would not have changed 

the outcome. Case File Item T, Bailey Aff., ¶¶19-24. 

 Specifically, Mr. Bailey states that a pollution potential of 130 “does not 

indicate a very high vulnerability to ground water pollution” and that he “would have 

determined that the application complied with R.C. 903 and Ohio Adm.Code 901:10 even 

if the map had correctly indicated the location of the Brown Swine Farm CAFF.” Case File 

Item T, Bailey Aff., ¶24. 

 Notably, Mr. Corwin does not point to any particular provision of the 

Revised Code or the Ohio Administrative Code that would have required ODA to deny the 

Farm’s application if it had known the correct pollution potential index of 130. Therefore, 

the Commission finds the Director acted lawfully and reasonably regarding her evaluation 

of the groundwater pollution potential map. 

G. R.C. Chapter 6105 and Ohio Adm.Code 901:10-2-02 

 Finally, Mr. Corwin generally asserts violations of R.C. Chapter 6105 and 

Ohio Adm.Code 901:10-2-02. In response to the Director’s interrogatories regarding this 
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assertion, Mr. Corwin again articulated his concern about subsurface drain tiles, boring 

samples, wells, streams, floodplain maps, and pollution potential maps. See Case File 

Item U, pp. 49-52. In essence, this assignment of error acts as a catch-all or summary of 

the other assignments of error. 

 Thus, having already found the Director acted lawfully and reasonably as 

to the specific issues discussed above, the Commission finds the Director is entitled to 

summary judgment as to this catch-all assignment of error, as well. 
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FINAL ORDER 

 For the foregoing reasons, the Commission GRANTS the Director’s 

Motion and AFFIRMS the Director’s issuance of the PTI and PTO. 

 In accordance with Ohio Adm.Code 3746-13-01, the Commission informs 

the parties: 

Any party adversely affected by an order of the commission may appeal to 
the court of appeals of Franklin County, or, if the appeal arises from an 
alleged violation of a law or regulation, to the court of appeals of the district 
in which the violation was alleged to have occurred.  The party so appealing 
shall file with the commission a notice of appeal designating the order from 
which an appeal is being taken.  A copy of such notice shall also be filed by 
the appellant with the court, and a copy shall be sent by certified mail to the 
director or other statutory agency.  Such notices shall be filed and mailed 
within thirty days after the date upon which appellant received notice from 
the commission of the issuance of the order.  No appeal bond shall be 
required to make an appeal effective.   

Entered into the Journal of the 
Commission this _11th_ day of 
February 2021. 

The Environmental Review  
Appeals Commission 

 

/s/ Melissa M. Shilling* 

Melissa M. Shilling, Chair 

/s/ Michael G. Verich* 

Michael G. Verich, Vice-Chair 

/s/ Thomas W. Johnson* 

Thomas W. Johnson, Member 

* Approved during the Commission’s 2-11-21 regularly scheduled meeting 
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