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 This matter comes before the Environmental Review Appeals Commission 

(“Commission,” “ERAC”) on a Notice of Appeal filed by Appellant James J. Enyeart, MD, 

Health Commissioner, Trumbull County General Health District (“Trumbull County”) on 

July 13, 2012. Appellant challenges the June 20, 2012 Determination Pursuant to 

Uncodified Section 3.(A) of H.B. 397 (“Determination”), issued by Appellee Scott Nally, 
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Director of Environmental Protection (“Director,” “Ohio EPA,” “Agency”) to Appellee 

Trans Rail America, Inc. (“Trans Rail”). Case File Item A. 

 On January 15, 2021, the Director filed a Motion for Summary Judgment 

(“Director’s Motion”). On January 29, 2021, Trumbull County and Trans Rail each filed 

their own motions for summary judgment (“Trumbull County’s Motion” and “Trans Rail’s 

Motion”). Case File Items YYYY, AAAAA, BBBBB. 

 On February 12, 2021, the Director filed a Brief in Opposition to Trumbull 

County’s Motion. That same day, Trumbull County filed a Motion to Treat His Motion for 

Summary Judgment as His Brief in Opposition to the Appellees’ Motions for Summary 

Judgment1 (“Trumbull County’s Motion to Incorporate”), which the Commission granted 

on March 2, 2021. Trans Rail did not file a response to Trumbull County’s Motion. None 

of the parties filed a reply. Case File Items CCCCC, DDDDD, EEEEE. 

 Based on a review of the pleadings and the relevant statutes, regulations 

and case law, the Commission issues these Findings of Fact, Conclusions of Law, and Final 

Order GRANTING the Director’s Motion, DENYING Trumbull County’s Motion, and 

declining to rule on Trans Rail’s Motion as MOOT. The Commission hereby AFFIRMS the 

Director’s issuance of his Determination. 

FINDINGS OF FACT 

 The sole issue before the Commission is whether the Director acted 

lawfully and reasonably in determining that Trans Rail’s license application satisfied the 

criteria listed in uncodified Section 3(A) of Am. Sub. H.B. 397 

  

 
1  In other words, Trumbull County sought to incorporate by reference its motion for summary 

judgment as a responsive pleading to the Director’s Motion and to Trans Rail’s Motion. 
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I. Procedural Background 

A. 2006 ERAC Appeal 

 The Trumbull County General Health District is an approved health 

district authorized to review applications and issue construction and demolition debris 

(“C&DD”) licenses on behalf of Ohio EPA in Trumbull County. Trans Rail America, Inc. 

v. Enyeart, ERAC No. 785917 (Mar. 8, 2007) (“Trans Rail I”), FOF ¶3. 

 In May 2004, Trans Rail filed a C&DD license application with Trumbull 

County (“2004 Application”). Id., FOF ¶4. 

 In July 2004, Trumbull County sent Trans Rail a correspondence stating 

that Trumbull County had determined Trans Rail’s license application to be incomplete. 

Id., FOF ¶5. 

 Then, in December 2005, the Ohio General Assembly passed Amended 

Substitute House Bill 397 (“HB 397”). The bill amended the requirements for C&DD 

license applications and contained the following grandfather clause: 

Section 3. (A) Notwithstanding the amendments to Chapter 3714. of the 
Revised Code by this act, an application for a license to establish or modify 
a construction and demolition debris facility submitted to a board of health 
or the Director of Environmental Protection, as applicable, prior to July 1, 
2005, shall be reviewed and the license shall be issued or denied in 
accordance with the provision of that chapter as they existed on July 1, 
2005, if all of the following apply to the applicant for the license: 

(1) The applicant has acquired an interest in the property on which the 
facility will be located on or before May 1, 2005. 

(2) The applicant has begun a hydrogeologic investigation pursuant to 
section 3745-400-09 of the Ohio Administrative Code prior to submitting 
the application. 

(3) The applicant has begun the engineering plans for the facility prior to 
submitting the application. 

(4) The application submitted by the applicant would have been determined 
to be complete if the moratorium had not been in effect. 
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The Director shall determine whether this division applies to an applicant 
within forty-five days after receiving an applicant’s request for a 
determination under this division. 

2005 Am. Sub. H.B. 397. 

 After the passage of HB 397, Trumbull County and Trans Rail engaged in 

a lengthy back-and-forth regarding the applicability of HB 397’s grandfather clause. 

Fundamentally, the parties disagreed as to whether Trans Rail’s 2004 Application could 

be deemed “complete” as required by the fourth prong of the grandfather clause. Trans 

Rail I, FOF ¶¶9-15. 

  Ultimately, Trumbull County and Trans Rail were unable to reach 

agreement. So, in June 2006, Trans Rail filed an appeal with ERAC, alleging that 

Trumbull County erred in determining Trans Rail’s license 2004 Application was 

incomplete. Id., FOF ¶16. 

 Subsequently, Trumbull County filed a motion to dismiss, arguing that it 

had neither granted nor denied Trans Rail’s license application, and because Trumbull 

County had not issued a final action, Trans Rail could not invoke ERAC’s jurisdiction 

under Revised Code (“R.C.”) 3745.04. Id., FOF ¶17. 

 In March 2007, the Commission granted Trumbull County’s motion and 

dismissed Trans Rail’s appeal, finding “the Health Department's determination 

regarding Trans Rail's application was not a final appealable action, but rather, 

represents an intermediate step in a continuing process.” Id., COL ¶15. 

 The Commission also stated, “the Health Department's determination 

that Trans Rail's application was incomplete was reasonable and its request for 

additional information was well within its regulatory authority.” Id., COL ¶14. 
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 Significantly, the Commission addressed only Trumbull County’s 

determination that the 2004 Application was incomplete. The Commission did not 

address any determination made by the Director of Ohio EPA. Indeed, Trans Rail had 

not requested such determination from Ohio EPA at the time it filed its original appeal 

with ERAC. In fact, Trans Rail submitted its request for determination with Ohio EPA 

on February 22, 2007, just two weeks before ERAC granted Trumbull County’s motion 

to dismiss. Further, Trans Rail did not notify ERAC of its request for determination, 

and thus that information never became part of the Commission’s record. See 

Certified Record2 (“CR”) Item 2-1. 

B. 2007 Tenth District Appeal 

 Following ERAC’s dismissal, Trans Rail filed an appeal with the Tenth 

District Court of Appeals. Trans Rail argued that ERAC erred in finding that Trumbull 

County’s determination of incompleteness was not a final, appealable action. Trans Rail 

also argued that ERAC erred in finding that Trumbull County’s determination was 

reasonable. Trans Rail America, Inc. v. Enyeart, 10th Dist. Franklin Nos. 07AP-273 & 

07AP-284, 2007-Ohio-7144 (“Trans Rail II”), ¶6. 

 The Tenth District reversed ERAC’s dismissal, finding that a final “action” 

was not required to invoke the Commission’s jurisdiction under R.C. 3745.04: 

We have previously found that [R.C. 3745.04] allows the appeal of ‘actions’ 
to the ERAC. However, in addition to empowering the ERAC with the ability 
to review actions, the statute also authorizes the ERAC to order the 
performance of acts. Thus, the statute invests the ERAC with jurisdiction 
over two types of appeals: (1) an appeal from an ‘action’ that the ERAC may 

 
2  The parties “stipulate to the authenticity and admissibility of all documents contained in the 

certified record filed with this Commission on July 24, 2012, and thus no sponsoring witness is required.” 
Case File Item XX. 
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vacate or modify, and (2) an appeal requesting that the ERAC order the 
performance of an ‘act.’ * * * 

Id., ¶9 (internal citations omitted).3 

C. 2009 Ohio Supreme Court Appeal 

 Following the Tenth District’s decision in Trans Rail II, Trumbull County 

petitioned the Ohio Supreme Court for discretionary review, which the Court granted. 

Trans Rail America, Inc. v. Enyeart, 123 Ohio St.3d 1, 2009-Ohio-3624, 913 N.E.2d 948 

(“Trans Rail III”). 

 The Court reversed the Tenth District’s decision, finding that ERAC’s 

jurisdiction is dependent on the existence of a final, appealable action: 

We hold that ERAC's statutory authority to order the performance of an act 
is ancillary to ERAC's appellate jurisdiction to review final actions of a local 
board of health or the director of environmental protection. ERAC may 
order the board or director to perform an act in accordance with ERAC's 
decision on appeal of an action, rather than simply vacating or modifying 
the action. This reading of R.C. 3745.04 comports with ERAC's expertise 
and authority to review decisions granting or denying licenses consistent 
with environmental-law requirements. 

Id., ¶26. 

 Nonetheless, the Court explained that repeated requests for additional 

information could, in some circumstances, invoke ERAC’s jurisdiction: 

[T]he requirement of a final decision does not mean that the licensing entity 
(a board of health or the director of environmental protection) can evade 
appellate review under R.C. 3745.04(B) simply by deeming a license 

 
3  The Court also held that ERAC erred by prematurely determining that Trumbull County’s 

determination was reasonable. It stated: 

If neither the Director of the Ohio Environmental Protection Agency nor a board of health 
conducts an adjudicatory hearing, then the ERAC must conduct a hearing de novo on the 
appeal. In the case at bar, no hearing has ever occurred. Nevertheless, the ERAC ruled upon 
the merits of Trans Rail’s appeal, holding that Trans Rail’s [2004 Application] was 
incomplete. We conclude that the ERAC erred in making a substantive ruling without a 
hearing, and thus, we sustain Trans Rail’s second assignment of error.   

Trans Rail II, ¶14 (internal citations omitted). 
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application incomplete and repeatedly and unreasonably requesting 
additional information before the licensing entity will consider the 
application on its merits. 

Id., ¶34. 

 Because the Tenth District did not consider whether Trumbull County’s 

determination that the 2004 Application was incomplete constituted a final action, the 

Supreme Court remanded the matter to the appellate court for further consideration. Id., 

¶36. 

D. 2010 Tenth District Decision on Remand 

 On remand, the Tenth District found that the specific document being 

appealed—a May 31, 2006 letter from Trumbull County to Trans Rail—did not constitute 

a final, appealable action because it did not substantially affect the rights of Trans Rail.4 

Trans Rail America, Inc. v. Enyeart, 187 Ohio App.3d 703, 2010-Ohio-3012, 933 N.E.2d 

349, ¶¶14 (10th Dist.) (“Trans Rail IV”). Further, the court found that Trumbull County’s 

repeated requests for additional information did not amount to a “de facto denial” of 

Trans Rail’s 2004 Application. Id., ¶16. Accordingly, the Tenth District found that ERAC 

lacked jurisdiction over Trans Rail’s appeal and affirmed ERAC’s 2007 dismissal. Id., ¶17. 

 Again, the court noted that Trans Rail had not requested a determination 

from the Director at the time it filed its appeal with the Commission, and the 

Commission’s record contained no evidence that such a request had been submitted to 

Ohio EPA. Id., ¶16. 

  

 
4  The court noted that a prior letter, dated February 15, 2006, would have constituted a final 

appealable action. Trans Rail IV, ¶14. 
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E. 2012 Mandamus Action and Director’s Issuance of Section 3.(A) 
Determination 

 Following Trans Rail’s February 2007 request for determination from the 

Director, Ohio EPA analyzed Trans Rail’s 2004 Application, applying the criteria listed in 

HB 397. Case File Item YYYY, Exhibit B (Hester Aff.). 

 First, Jerry Parker, Ohio EPA, Northeast District Office, performed an 

initial analysis in May 2007. Case File Item YYYY, Exhibit B (Hester Aff.), ¶3; CR Item 2-

1 through 2-4. 

 Mr. Parker’s analysis was then reviewed by Joany Snider. Ms. Snider 

found that “the criteria listed in Section 3.(A) have been satisfied” and recommended that 

the Director issue a determination to that effect. Case File Item YYYY, Exhibit B (Hester 

Aff.), ¶6; CR Item 2-5 through 2-7. 

 Although Mr. Parker’s analysis and Ms. Snider’s recommendation were 

prepared in 2007, by 2012 Ohio EPA had not issued a formal determination. Thus, in May 

2012, five years after the request was filed with Ohio EPA and two years after the Tenth 

District’s decision on remand, Trans Rail filed a Complaint for Writ of Mandamus with 

the Ohio Supreme Court. Complaint for Writ of Mandamus, Trans Rail America, Inc. v. 

Nally, Ohio S.C. No. 2012-930. 

 Presumably spurred by the mandamus filing, the Director issued his 

Determination on June 20, 2012.5 The Director found that Trans Rail had satisfied all 

four criteria listed in Section 3(A) of HB 397, and thus Trumbull County must evaluate 

 
5  Shortly thereafter, Trans Rail voluntarily dismissed its mandamus action. Joint Motion to Dismiss, 

Trans Rail America, Inc. v. Nally, Ohio S.C. No. 2012-930. 
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Trans Rail’s 2004 Application under the pre-2005 rules. The Director’s Determination 

stated in pertinent part: 

Ohio EPA has reviewed your request and associated information and has 
determined that uncodified Section 3.(A) of Amended Substitute House Bill 
397 of the 126th General Assembly applies to the license application 
proposing to establish a construction and demolition debris landfill in 
Hubbard Township, submitted by Trans Rail America, Inc. on May 13, 
2004. Therefore, the application shall be reviewed, and the license shall be 
issued or denied, pursuant to the provisions of ORC Chapter 3714 as they 
existed on July 1, 2005. 

CR Item 1. 

F. Present ERAC Appeal 

 On July 13, 2012, Trumbull County timely filed the present appeal 

challenging the issuance of the Director’s Determination. In its appeal, Trumbull County 

alleges that the Director erred in determining that Trans Rail’s 2004 Application satisfied 

the four criteria listed in Section 3(A) of HB 397. Case File Item A. 

II. Discussion 

 In their motions for summary judgment, the parties each contend that 

there is no genuine issue of material fact and that they are entitled to judgment as a matter 

of law in their favor. Again, an application must satisfy the following four criteria to invoke 

HB 397’s grandfather clause: 

(1) The applicant has acquired an interest in the property on which the 
facility will be located on or before May 1, 2005. 

(2) The applicant has begun a hydrogeologic investigation pursuant to 
section 3745-400-09 of the Ohio Administrative Code prior to submitting 
the application. 

(3) The applicant has begun the engineering plans for the facility prior to 
submitting the application. 

(4) The application submitted by the applicant would have been determined 
to be complete if the moratorium had not been in effect. 
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2005 Am. Sub. H.B. 397. 

 The parties do not dispute that Trans Rail’s 2004 Application satisfies the 

second and third criteria. Trumbull County contends, however, that Trans Rail failed to 

satisfy the first (ownership interest) and fourth (completeness) criteria. Case File Items 

AAAAA. 

A. Ownership Interest 

 The Director determined that Trans Rail acquired an ownership interest 

in the relevant property on or before May 1, 2005. In support of this assertion, the 

Director cites a decision from the Trumbull County Court of Common Pleas (in which 

Trans Rail America, Inc. was a party) regarding local zoning laws applicable to the 

property. Trans Rail America, Inc. v. Hubbard Twp., Trumbull C.P. No. 04CV1769 (Jul. 

14, 2006); CR Item 2-32 through 2-37. The Director also cites maps, tax bills, and a copy 

of a limited warranty deed transferring ownership of the relevant parcels from Midwest 

Steel & Alloy Corp. to Trans Rail America Inc. on June 30, 2003. CR Item 2-13 through 

2-29. 

 Trumbull County concedes that Trans Rail America, Inc. acquired an 

ownership interest in the property in 2003, but argues Trans Rail’s ownership status 

lapsed when, in June 2012, it transferred the property to RBS Ohio LLC. In short, 

Trumbull County asserts that because Trans Rail no longer owns the property, the 

Director’s Determination was unlawful and unreasonable. Case File Item AAAAA, 

Exhibits F, G. 
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 Regarding this assertion, the Director points out in his reply6 that Section 

3(A) of HB 397 does not require current ownership. Rather, the statute merely requires 

that the applicant have acquired an ownership interest “on or before May 1, 2005.” 

Moreover, the Director highlights that the transfer from Trans Rail America, Inc. to RBS 

Ohio LLC occurred on June 22, 2012—two days after the Agency issued its 

Determination. Case File Item CCCCC. 

B. Completeness 

 Offering insight into Ohio EPA’s review process, the Director delineates 

that “completeness” is a separate determination from whether an application should be 

granted or denied. The purpose of a completeness review is to determine whether an 

application contains all of the information needed to begin a technical review. Case File 

Item YYYY. 

 In 2004, the required elements of a C&DD license application were 

generally set out in the then-effective versions of Ohio Administrative Code (“Adm.Code”) 

Chapters 3745-37 and 3745-400. To assist in determining whether Trans Rail’s 2004 

Application contained the required components, the Agency prepared two checklists. 

Jerry Parker, Ohio EPA, Northeast District Office, prepared a general checklist analyzing 

the components set out in former Ohio Adm.Code Chapter 3745-37. Case File Item YYYY, 

Exhibit B (Hester Aff.), ¶5; CR Item 2-38 through 2-39. And Russ Kocker, Ohio EPA, 

Northeast District Office, prepared a groundwater checklist analyzing required 

 
6  Because Trumbull County did not directly respond to the Director’s Motion, but rather 

incorporated its own motion for summary judgment as its response, the Commission treats the Director’s 
response to Trumbull County’s Motion as his reply in support of his own motion for summary judgment. 
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components set out in former Ohio Adm.Code 3745-400. Case File Item YYYY, Exhibit B, 

(Hester Aff.), ¶5; CR Item 2-10 through 2-12. 

 Mr. Parker’s checklist is reproduced below: 
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CR Item 2-38 through 2-39. 

 Although Mr. Parker lists several items as “no” (i.e., not present), the 

absence of those items is explained in the Agency’s notes. For example, regarding the 

debris placement drawings, footnote 5 explains, “Of the two drawings that pertain to the 

debris placement plan, one drawing had a scale of 1” = 200 ft. and the other drawing’s 

scale is 1” = 400 ft.” Similarly, regarding groundwater wells, footnote 6 explains, “This 

information was not present on the plan sheets, but, was included on a figure in the 

Ground Water Monitoring Well System Plan.” CR Item 2-39. 

 Three items in Mr. Parker’s checklist are listed as “no” with no 

corresponding footnote or explanation. But each of those items was addressed more fully 

by Scott Hester, Ohio EPA, Central Office, during his 2012 review of Trans Rail’s request 

for determination. Regarding “area delineation and construction sequence,” Mr. Hester’s 

notes explain: 
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Jerry Parker explained that he was looking for a sequential development 
plan similar to the 6-series drawings in a solid waste permit. But, the 
application only proposed one 20.5 acre disposal unit; so, sequential 
development plans and construction sequence similar to the 6-series solid 
waste plans do not make sense. Should probably be noted as N.A. instead of 
NO. 

CR Item 3-1. 

 Regarding “additional operation delineation,” Mr. Hester states: 

[I]t is not clear what is expected or anticipated by this rule paragraph. Since 
no ‘additional operation delineation’ was included in the application, the 
checklist was marked ‘NO.’ This item could just as well have been marked 
as ‘N.A.’ as it may be construed as optional additional information. 

CR Item 3-2 (emphasis in original). 

 Finally, regarding “surface water flow directions,” Mr. Hester’s notes 

explain: 

[T]here were no surface water flow directions included on any of the plan 
drawings. Instead, Sheet 5B makes reference to the Stormwater Pollution 
Prevention Plan ‘maintained in a separate 3-Ring binder’ and a note that 
construction cannot begin without ‘written approval of coverage from the 
director.’ 

CR Item 3-2 (emphasis in original). 

 Mr. Kocker’s groundwater checklist addresses the requirements of Ohio 

Adm.Code Chapter 3745-400 and is reproduced below: 
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CR Item 2-10 through 2-12. 

 As with Mr. Parker’s checklist, Mr. Kocker lists several items as “No” (i.e., 

not present). For two of the three items listed as not present, footnote 1 explains, “The 

information was submitted in the license application; however, it was not included in the 

cross-sections as specifically required by rule.” For a final item listed as not present, 

footnote 2 explains, “The information was included in the Ground Water Monitoring 

Plan.” CR Item 2-12. 

 In essence, Mr. Parker, Mr. Kocker, and Mr. Hester collectively concluded 

that although some required items could be, in the strictest sense, considered “not 

present” because they were not mentioned in the designated location, the information 

contemplated by the regulation could, in each instance, either be located elsewhere in 

Trans Rail’s 2004 Application or was not applicable to the specific C&DD landfill design 
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proposed by Trans Rail. See CR Items 2-38 through 2-39, 2-10 through 2-12, and 3-1 

through 3-3. 

 By contrast, Trumbull County contends that Trans Rail’s 2004 

Application was incomplete because it lacked a soil liner and a leachate collection system 

plan as required by former Ohio Adm.Code 3745-400-07(A)(2), (C)(2), and (F). Case File 

Item AAAAA. 

 In support, Trumbull County cites two analyses of Trans Rail’s 2004 

Application prepared by Bennett & Williams, an engineering consulting firmed hired by 

Trumbull County. For example, the February 15, 2006 analysis from Bennett & Williams 

detailed the following “deficiencies” regarding the soil liner and leachate collection 

system: 

59) Plan Sheet 5a, Liner and Leachate Collection Details. A plan view of a 
‘typical’ 50 foot by 50 foot area is shown to represent the leachate collection 
system. A plan view of the entire site is required, along with a plan view of 
each proposed phase to include all leachate collection facilities. The only 
leachate collection system elements shown on this drawing are the plan 
view of a perforated riser pipe (but no details) and a typical cross section of 
the leachate layer. OAC 3745-400-07(F)(5)(c) requires. that ‘all leachate 
collection system elements’ be shown. These elements should include all 
sump details (pipes-, pumps, risers on slopes), locations of each proposed 
sump, interconnecting pipelines (if any) any leachate storage systems.  

The typical 50' x 50’ raises several operational questions. Are the sumps and 
risers to remain in place after the section is completed? If so, the sump 
leaves a low area that will likely accumulate leachate beyond the 1 foot 
maximum depth. If not, how will the sump be filled after debris is placed? 
How are the risers going to be extended and operated as the cell height 
grows? Is each 50’ x 50’ area going to be filled to planned height and then 
the next area be started or are areas going to be filled concurrently? When 
is each area going to be capped? 

Also, what is the elevation of the bottom of the sump(s)? Will the sump be 
excavated into rock? 

60) Plan Sheet 5a, Liner and Leachate Collection Details. OAC 3745-400-
07(F)(S)(c)(ix) requires that the system ‘be designed to be capable of 
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conveying leachate outside the limits of the debris placement for treatment 
and discharge’. The plan sheet shows only a riser pipe in a typical 50’ x 50’ 
plan view. How and where leachate is discharged from the riser pipe is not 
shown. 

Calculations are not provided to estimate the volume and rate of leachate 
generation at the site. Based on the submitted information, leachate 
management is proposed. to be accomplished through a combination of 
recirculation and tanker truck storage. The rate of leachate application (not 
provided) and sizing of the truck (not provided) should be based on the 
anticipated leachate generation rate and contingency storage (cold weather, 
equipment problems, etc.). No more than one foot of leachate depth is 
allowed on the bottom of the fill [OAC 3745-400-07(F)(S)(c)(ii)]. The 
Application does not provide sufficient information to ascertain whether 
this requirement can be met or not. 

61) Plan Sheet 5a,·Liner and Leachate Collection Details. The typical 50’ x 
50’ plan view provided on the sheet indicates that the bottom slope is 15%. 
Supporting calculations on the drawing indicate that this is the slope 
required to maintain a maximum 1 foot leachate head across the landfill 
floor. However, the cross sections (Plan sheets 4b and 4c) show a floor slope 
of 2%, which contradicts the detail drawing. 

Sheet 3b was provided to show the top of the recompacted soil liner (RSL). 
Based on the elevations shown on the sheet, the average slope across the 
floor of the ALDA is slightly less than 1%, which contradicts both the cross 
section slope and the typical area slope. For the entire site, the average slope 
across the floor is slightly higher than 1%. OAC 3745-400-7(F)(5)(c)(iii)(a) 
requires that the floor have a minimum slope of2%. 

The cross section tops of RSL elevations do not match the Sheet 3b 
elevations. For example, the top of RSL elevation at the west (left) corner of 
cross section #1 (Sheet 4b) is indicated to be 928 feet. However, Sheet 4b 
shows that this elevation is slightly greater than 930 feet. 

OAC 3745-400-7(F)(5)(c)(iii) requires that the leachate collection system 
be constructed on a smooth surface. The cross sections on Sheet 4b indicate 
that the floor is not smooth, but rather is a series of benches across the fill. 

62) Plan Sheet 5a, Liner and Leachate Collection Details. The sheet includes 
a five-line description for leachate recirculation. OAC 3745-400-
07(F)(5)(c)(xi) states that the practice MAY be acceptable but that specific 
details for operation of the system must be approved by the licensing 
authority. Among the missing details are contingency plans, standard 
operating procedures, winter operath1g procedures, and recirculation 
facility drawings and descriptions. 
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OAC 3745-400-07(F)(5)(c)(ix) requires that the leachate collection system 
be designed to be capable of conveying leachate outside the limits of debris 
placement for treatment and discharge. The design does not meet this 
requirement. Even should additional and sufficient details for recirculation 
be provided, the health department does not have to approve it. Provisions 
for collection, treatment and storage (if necessary) of leachate should be 
provided in the design. 

63) Plan Sheet 5a, Liner and Leachate Collection Details. The proposed 
system does not include provisions to meet OAC 3745-400-07-(5)(c)(viii) 
requirements to provide access to the leachate collection system for 
obtaining samples and for determining leachate head. 

64) Plan Sheet 5a, Liner and Leachate Collection Details. Note 3 states 
‘Recompacted soil liner required on exterior excavated sides of the limits of 
debris placement, typically above elevation 930 where course lenses may be 
encountered’. What are the calculated head build-ups in the sand seams in 
the sidewalls under the liner? Are ground water control structures needed? 
Also ‘course’ should be ‘coarse’. 

Case File Item AAAAA, Exhibit B. 

 Following Trans Rail’s response to the February 2006 letter, Bennett & 

Williams performed another analysis. By letter dated May 31, 2006, Bennett and Williams 

outlined the following remaining “deficiencies”: 

59) Plan Sheet 51, Liner and Leachate Collection Details. * * * 

No piping is proposed, according to the respondent. The location of the 
sump and riser is shown only in the ‘typical’ plan view. The comment is still 
valid because all leachate collection system elements are not shown on the 
plan drawings. 

* * *  

The response given was that ‘actual construction will be matched to actual 
volumes’ and answers to operational questions will apparently be withheld 
from the Health Department at this time under the ‘wise comment’ shield. 
(Using the responder’s logic and extending: why even provide plan 
drawings at all? The Health Department can just ‘rest assured’ that the site 
will be built in accordance with regulations.) 

No revisions were made to the plan drawings. 

* * * 
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The response was that the sump will not be excavated into rock. No 
elevation for the bottom of the sump was provided. 

60) Plan Sheet 5a, Liner and Leachate Collection Details. * * * 

The respondent states that the generation of leachate is not necessary and 
that the debris will absorb any direct precipitation before it reaches the liner 
(apparently even in the first lift). Multi-inch rain events, should they occur, 
would be un-prepared for and unexpected (this despite advances in 
meteorological forecasting). 

Every C&DD application we have reviewed includes estimates of leachate 
generation, often using the USEPA HELP model. Estimates should be made 
under both open and closed scenarios. What is the long-term leachate 
generation rate for the site (post-closure) and how will it be removed? The 
original comment is valid and the answer is non-responsive. Also we remind 
the Health District that approval of leachate recirculation is at the discretion 
of the Health District and not required by rule. 

61) Plan Sheet 5a, Liner and Leachate Collection Details. * * *  

Revisions were not made to plan drawings in response to these comments. 
The plan drawing inconsistencies remain. The respondent states that a 
jagged bottom may result, though each cell floor will have a smooth surface. 
The jagged bottom design does not meet the criteria for ‘smooth surface’ 
under OAC 3745-400-7(F)(5)(c)(iii). 

62) Plan Sheet 5a, Liner and Leachate Collection Details. * * * 

Additional leachate recirculation details were not provided. The comment 
‘Manual operation literally makes the process as simple as putting your 
windows up when washing the suds off your car in the driveway’ does not 
have any technical relevance to leachate recirculation, but does imply that 
the car windows where down when the car was being washed. The original 
comment is valid and still needs to be addressed. 

63) Plan Sheet 5a, Liner and Leachate Collection Details. * * * 

The response is that access is provided by the riser pipe from the sump. 
However, it has not been made clear if these riser pipes will be removed or 
left in place as each cell is finished. 

64) Plan Sheet 5a, Liner and Leachate Collection Details. * * * 

The response is both incorrect and not adequate. Furthermore, the rules do 
not address the installation of only a partial liner. The original comment 
needs to be properly and completely addressed. 

Case File Item AAAAA, Exhibit C. 
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 More recently, Trumbull County contracted with a different consulting 

firm—Lynn, Kittinger & Noble, Inc.—to perform yet another analysis. By letter dated July 

11, 2019, the consultant recommended considering Trans Rail’s 2004 Application 

incomplete. Significantly, however, the consultant made this recommendation based 

primarily upon the difficulty of conducting a technical review of an application originally 

submitted more than 15 years ago. Notably, the consultant did not detail specific items 

that may have been missing from Trans Rail’s original 2004 Application. Case File Item 

AAAAA, Exhibits D, E. 

 Finally, Trumbull County argues that in order to affirm the Director’s 

Determination, the Commission would have to “reverse its own finding” in Trans Rail I. 

Case File Item AAAAA. Trumbull County notes that the Commission stated, “the Health 

Department's determination that Trans Rail's application was incomplete was 

reasonable and its request for additional information was well within its regulatory 

authority.” Trans Rail I, COL ¶14. 

 Rebutting Trumbull County, the Director argues that Trans Rail’s 2004 

Application did contain soil liner and leachate collection system plans. Case File Item 

CCCCC, Exhibit B (Bopple Aff.), ¶¶3-5. And those plans are located in the Certified Record 

at CR Items 2-166 through 2-171. Id. 

 The Director asserts that the additional information requested by 

Trumbull County relates to approvability rather than completeness. In other words, the 

Director emphasizes the distinction between a “completeness review” and a “technical 

review.” A determination that an application contains the required components—i.e., that 

an application is complete—does not indicate that the application must be approved. And 

here, the Director argues that Trans Rail’s 2004 Application contained the required 
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components (as set out in Ohio’s pre-2005 C&DD regulations), such that Trumbull 

County could advance to a technical review of the 2004 Application before ultimately 

approving or denying it. Case File Item CCCCC. 

CONCLUSIONS OF LAW 

I. Summary Judgment Standard 

 Although not strictly bound by the Ohio Rules of Civil Procedure 

(“Civ.R.”), the Commission has historically applied the civil rules when appropriate to 

assist in resolution of appeals. Meuhlfeld v. Boggs, ERAC No. 356228 (Mar. 17, 2010).  

 Civ.R. 56(C) states: 

* * * Summary judgment shall be rendered forthwith if the pleadings, 
depositions, answers to interrogatories, written admissions, affidavits, 
transcripts of evidence, and written stipulations of fact, if any, timely filed 
in the action, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to judgment as a matter of law * * * 

 Thus, under Civ.R. 56, the moving party has the burden of showing that 

there is no genuine issue as to any material fact and that the movant is entitled to 

judgment as a matter of law.  Stockdale v. Baba, 153 Ohio App.3d 712, 2003-Ohio-4366, 

795 N.E.2d 727, at ¶23.  Regarding material facts, “an adverse party may not rest upon 

the mere allegations or denials of his pleadings, but his response * * * must set forth 

specific facts showing that there is a genuine issue for trial.”  Harless v. Willis Day 

Warehousing Co., 54 Ohio St.2d 64, 65 (1978). All doubts and evidence should be 

construed against the moving party, and “[s]ummary judgment may not be rendered 

unless it appears that reasonable minds can come to but one conclusion and that 

conclusion is adverse to the part[y] against whom [the] motion is made.”  Stockdale, 

2003-Ohio-4366, at ¶32. 
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 “If the moving party has satisfied its initial burden under Civ.R. 56(C), 

then the nonmoving party has a reciprocal burden * * * to set forth specific facts showing 

that there is a genuine issue for trial. If the nonmovant does not so respond, summary 

judgment, if appropriate, shall be entered against the nonmoving party.” State v. Pryor, 

Franklin App. No. 07AP-90, 2007-Ohio-4275 (Aug. 21, 2007), citing Dresher v. Burt, 75 

Ohio St.3d 280, 293, 662 N.E.2d 264 (1996). 

II. ERAC Standard of Review 

 Revised Code 3745.05 sets forth the standard ERAC must employ when 

reviewing a final action of the Director. The statute provides in relevant part as follows: 

If, upon completion of the hearing, the commission finds that the action 
appealed from was lawful and reasonable, it shall make a written order 
affirming the action, or if the commission finds that the action was 
unreasonable or unlawful, it shall make a written order vacating or 
modifying the action appealed from. 

R.C. 3745.05. 

  The term “unlawful” means “that which is not in accordance with law,” 

and the term “unreasonable” means “that which is not in accordance with reason, or that 

which has no factual foundation.” Citizens Committee to Preserve Lake Logan v. 

Williams, 56 Ohio App.2d 61, 70 (10th Dist. 1977). 

 The Commission must grant “due deference to the Director’s ‘reasonable 

interpretation of the legislative scheme governing his Agency.’” Sandusky Dock Corp. v. 

Jones, 106 Ohio St.3d 274 (2005), citing Northwestern Ohio Bldg. & Constr. Trades 

Council v. Conrad, 92 Ohio St.3d 282 (2001); State ex rel. Celebrezze v. National Lime & 

Stone Co., 68 Ohio St. 3d 377 (1994); North Sanitary Landfill, Inc. v. Nichols, 14 Ohio 

App. 3d 331 (2nd Dist. 1984). Administrative agencies possess special expertise in specific 

areas and are tasked with implementing particular statutes and regulations. National 
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Wildlife Federation v. Korleski, 10th Dist. Franklin Nos. 12AP-278, 12AP-279, 12AP-80, 

12AP-81, 2013-Ohio-3923, ¶56. Thus, such agencies are entitled to considerable 

deference when reviewing their interpretation of their own governing rules and 

regulations. Id.  

 Deference granted to an agency’s interpretation of its administrative 

regulations is not, however, without limits. See e.g., B.P. Exploration and Oil, Inc. v. 

Jones, ERAC Nos. 184134-36 (March 21, 2001). The Commission has consistently held 

that an agency’s interpretation of its governing statutes and regulations must not be “at 

variance with the explicit language of the [statutes or] regulations.” Id. 

 Further, the Commission’s standard of review does not permit ERAC to 

substitute its judgment for that of the Director on factual issues, and it is well-settled that 

there is a degree of deference for the agency’s determination inherent in the 

reasonableness standard. National Wildlife Federation, ¶48. “It is only where [ERAC] 

can properly find from the evidence that there is no valid factual foundation for the 

Director’s action that such action can be found to be unreasonable.” Citizens Committee 

to Preserve Lake Logan v. Williams, 56 Ohio App.2d 61, 70 (10th Dist. 1977). Accordingly, 

“the ultimate factual issue to be determined by [ERAC] upon the de novo hearing is 

whether there is a valid factual foundation for the Director’s action and not whether the 

Director’s action is the best or most appropriate action, nor whether [ERAC] would have 

taken the same action.” Id. 

 Like the deference afforded the Director’s interpretation of administrative 

regulations, deference toward an agency’s factual determinations is not unbounded. 

Instead, the Commission engages in “a limited weighing of the evidence.” Ohio Fresh 

Eggs, LLC v. Wise, 10th Dist. Franklin No. 07AP-780, 2008-Ohio-2423, ¶32 (emphasis 
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added). Specifically, “ERAC must determine whether the evidence is of such quantity and 

quality that it provides a sound support for the Director’s action.” Id. 

III. Analysis 

 As detailed above, the parties do not dispute that Trans Rail’s 2004 

Application satisfies the second and third criteria of Section 3(A) of HB 397. Trumbull 

County contends, however, that Trans Rail failed to satisfy the first (ownership interest) 

and fourth (completeness) criteria. 

A. Ownership Interest 

 The Commission finds that the Director acted lawfully and reasonably 

regarding his determination that Trans Rail acquired an ownership in the relevant 

property on or before May 1, 2005. 

 The parties agree that Trans Rail acquired ownership of the property on 

June 30, 2003—nearly two years before the May 1, 2005 deadline. 

 As to Trumbull County’s argument regarding the June 22, 2012 transfer 

of the property from Trans Rail to RBS Ohio LLC, the Commission agrees with the 

Director that the 2012 transfer is not relevant to a determination made under Section 3(A) 

of HB 397.  

 First, Section 3(A) of HB 397 requires only that the “applicant has 

acquired an interest in the property on which the facility will be located on or before May 

1, 2005.” The plain language of the statute does not address subsequent transfer of 

ownership. A subsequent transfer of ownership of a property may, however, affect the 

licensing authority’s decision whether to ultimately approve or deny the license 

application. See former Ohio Adm.Code 3745-37-02(A)(1), effective Sept. 30, 1996 (“The 

owner or operator of a * * * construction and demolition debris facility shall be the 
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applicant for a facility license.”). Thus, change of ownership after May 1, 2005 is irrelevant 

to an analysis under Section 3(A) of HB 397. 

 The Director also correctly observes that he issued his Determination on 

June 20, 2012—two days before the transfer of the property from Trans Rail America, Inc. 

to RBS Ohio LLC. Thus, the June 22, 2012 transfer cannot have had any bearing on the 

reasonableness of the Director’s June 20, 2012 Determination. 

 Accordingly, the Commission finds there is no genuine issue of material 

fact as to the Director’s determination that Trans Rail America, Inc. acquired an interest 

in the relevant property on or before May 1, 2005. The Commission finds the Director 

acted lawfully and reasonably in doing so. 

B. Completeness 

 The Commission also finds the Director acted lawfully and reasonably as 

to his determination that Trans Rail’s 2004 Application would have been determined to 

be complete if the moratorium had not been in effect. 

 As detailed above, Ohio EPA employees Mr. Parker, Mr. Kocker, Ms. 

Snider, and Mr. Hester collectively determined that Trans Rail’s 2004 Application 

contained all the required components. To the extent some components may not have 

been present in the specific locations, the undisputed evidence is that each item could 

either be located elsewhere in Trans Rail’s 2004 Application or the requirement was not 

applicable to the specific C&DD landfill design proposed by Trans Rail. See CR Items 2-

38 through 2-39, 2-10 through 2-12, and 3-1 through 3-3. 

 In rebuttal, Trumbull County argues only that Trans Rail’s 2004 

Application lacked a soil liner and leachate collection system plans. Yet, those plans are 

found in Trans Rail’s 2004 Application at CR Items 2-166 through 2-171. 
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 The Commission concludes that the “deficiencies” detailed in the reports 

from Bennett & Williams and Lynn, Kittinger & Noble, Inc. relate to technical sufficiency 

rather than completeness. Regarding the distinction between a completeness review and 

technical review, the Commission has previously explained: 

The mere fact that the Director or staff of the Ohio EPA does not agree with 
the information or the fact that the information submitted may not be 
adequate to demonstrate that the applicant is either in compliance or 
entitled to the permit applied for, is not, in itself, determinative of whether 
the application as submitted is complete. 

An application will be deemed to be complete when it is determined that all 
the statutorily and regulatorily enumerated and mandatory components of 
the application have been reasonably and fully answered, submitted or 
responded to by the applicant and that any required attachments, exhibits 
and appropriate data have been included. The fact that the application may 
ultimately be denied by the reviewing authority on the basis of the quality 
of the information contained in the application or that the [reviewing 
authority] would want other information, is not necessarily relevant in 
determining completeness. 

Girard Bd. of Health v. Korleski, ERAC No. 786024 (Apr. 21, 2010), quoting Cecos 

Internatl., Inc. v. Shank, EBR No. 131844 (Sept. 7, 1989); see also Harmony 

Environmental Ltd. v. Morrow Co. Dist. Bd. of Health, 10th Dist. Franklin App. Nos. 

04AP- 1338, 04AP-1367, 2005-Ohio-3146. 

 Here, each of Trumbull County’s expressed concerns regarding the liner 

and leachate collection system relate to the quality of the information contained in Trans 

Rail’s 2004 Application, rather than the presence or absence of the “statutorily and 

regulatorily enumerated and mandatory components.” Indeed, the comments in the 

Bennett & Williams analyses specifically reference the drawings contained within 

application. Or in other words, the concerns expressed by Trumbull County through the 

Bennett & Williams analyses relate to the content of the drawings rather than their mere 

presence or absence. 
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 Further, the Commission notes that requests for additional information 

are not limited to the completeness review phase. Indeed, licensing/permitting 

authorities regularly seek additional information from the applicant during the technical 

review phase. See Oxford Mining Co., LLC v. Butler, ERAC Nos. 17-6903, 17-6904 (Aug. 

15, 2018), ¶¶40-45. The mere fact that Trumbull County sought additional information 

and clarification from Trans Rail regarding its proposed liner and leachate collection 

system is not determinative of completeness. 

 The Commission is required to grant due deference to the Director’s 

factual determinations and to his interpretation of the legislative scheme governing his 

Agency. Sandusky Dock Corp. v. Jones, 106 Ohio St.3d 274 (2005); National Wildlife 

Federation v. Korleski, 10th Dist. Franklin Nos. 12AP-278, 12AP-279, 12AP-80, 12AP-81, 

2013-Ohio-3923, ¶48.  

 Here, the Commission finds the Director’s Determination that Trans 

Rail’s 2004 Application was complete is supported by a valid factual foundation; 

specifically, the presence of the drawings contained at CR Items 2-166 through 2-171. 

Similarly, the Commission also finds his interpretation of the requirements listed in 

former Ohio Adm.Code Chapters 3745-37 and 3745-400 was reasonable. Accordingly, the 

Commission finds the Director acted lawfully and reasonably as to his determination that 

Trans Rail’s 2004 Application would have been determined to be complete if the 

moratorium had not been in effect. 

 This conclusion is not barred by issue preclusion or res judicata. In Trans 

Rail I, the Commission stated, “the Health Department's determination that Trans Rail's 
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application was incomplete was reasonable and its request for additional information was 

well within its regulatory authority.” Trans Rail I, COL ¶14.7 

  The Commission’s finding, however, related to Trumbull County’s 2006 

determination, not the Director’s 2012 Determination. The Director’s Determination was 

not before ERAC at the time of its ruling in Trans Rail I. Id.; see also Trans Rail IV, ¶16 

(noting that “the  record  is devoid of any evidence that Trans Rail sought and achieved a 

determination  from  the  director”). 

  

 
7  This portion of the ERAC’s ruling in Trans Rail I was subsequently vacated by the Tenth District 

Court of Appeals in Trans Rail II. Trans Rail II, ¶14. 
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FINAL ORDER 

 For the foregoing reasons, the Commission GRANTS the Director’s 

Motion and AFFIRMS the Director’s Determination that Trans Rail’s 2004 Application 

satisfied all four criteria under Section 3(A) of HB 397. 

 The Commission DENIES Trumbull County’s Motion. 

 Having granted the Director’s Motion and denied Trumbull County’s 

Motion, the Commission declines to rule on Trans Rail’s Motion as MOOT. 

 In accordance with Ohio Adm.Code 3746-13-01, the Commission informs 

the parties: 

Any party adversely affected by an order of the commission may appeal to 
the court of appeals of Franklin County, or, if the appeal arises from an 
alleged violation of a law or regulation, to the court of appeals of the district 
in which the violation was alleged to have occurred. The party so appealing 
shall file with the commission a notice of appeal designating the order from 
which an appeal is being taken. A copy of such notice shall also be filed by 
the appellant with the court, and a copy shall be sent by certified mail to the 
director or other statutory agency. Such notices shall be filed and mailed 
within thirty days after the date upon which appellant received notice from 
the commission of the issuance of the order. No appeal bond shall be 
required to make an appeal effective.  

Entered into the Journal of the 
Commission this _11th_ day of May 
2021. 

The Environmental Review  
Appeals Commission 
 
 
/s/ Melissa M. Shilling* 

Melissa M. Shilling, Chair 

/s/ Michael G. Verich* 

Michael G. Verich, Vice-Chair 

/s/ Thomas W. Johnson* 

Thomas W. Johnson, Member 

* Approved during the Commission’s 5-11-21 regularly scheduled meeting 
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